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A TAle of Two Poles: A ComPArATive look  
AT The legAl regimes in The ArCTiC And The AnTArCTiC  by Erika Lennon* 
introduction
The Polar Regions are often linked together due to their parallel physical location, frigid temperatures, and lim-ited accessibility. However, when compared by environ-
mental protections and governance, the Arctic and the Antarctic 
greatly differ. While the Antarctic has been pro-
tected by a binding legal regime since the 
mid-twentieth century, the Arctic 
has yet to receive the same treat-
ment. Now, with global warm-
ing wreaking havoc on both 
regions, the need for envi-
ronmental protections seems 
more imminent. The rapidly 
melting ice cap will likely 
have a dramatic effect on 
the world. A warming Arctic 
could result in changing global 
weather patterns, a rise in sea lev-
els, and the extinction of both wildlife 
species and indigenous peoples. Thus, it is 
in the best interest of humanity to encourage action 
designed to prevent harm to the Arctic due to global warming. 
Currently, the world is in the midst of the International Polar 
Year, a project to conduct research in the Polar Regions, which 
has increased focus on the poles.1 Given the physical mani-
festations of climate change, for example melting glaciers and 
ice caps, it appears as though the Antarctic and the Arctic will 
continue to be regions of concentration and concern. While the 
Antarctic has a treaty in place to protect it, the Arctic remains 
vulnerable due to its lack of comprehensive laws to determine 
a uniform governance system and environmental protections. 
Moreover, in the Arctic, competition between nations in the race 
to stake claims for resources threatens to further harm the envi-
ronment, as well as to overtake the debate on stewardship of the 
fragile environment. This Article examines the legal regimes in 
the Polar Regions in an effort to inform how existing regimes 
may aid in developing Arctic governance and environmental 
protections.
WorldS ApArt: geogrAphy
Geographically, the Antarctic and the Arctic differ greatly. 
Antarctica is a continent, a large, isolated land mass surrounded 
by water. In contrast, the Arctic is predominantly composed of 
the Arctic Ocean, which is surrounded by numerous countries, 
and covered with an ice cap. The Antarctic is more isolated both 
geographically and politically than the Arctic, which contains 
territories and pieces of land belonging to a number of differ-
ent sovereign countries. The Arctic’s geographic make-up poses 
difficulties in trying to determine the law governing it, unlike in 
the Antarctic. Further, the isolated nature of the Antarctic has 
resulted in no permanent population, which is not true of the 
Arctic, an area home to various peoples, including entire indig-
enous communities.2 The presence of a permanent 
population makes the Arctic dramatically 
different from the Antarctic since it 
means subsistence is an issue. So 
while the Antarctic has been 
deemed a “nature reserve,” 
the Arctic is unlikely to 
be deemed as such due to 
both the need for the Arctic 
peoples to survive and func-
tion economically, as well as 
rights that nations currently 
holding interests in the Arctic 
are unlikely to relinquish.3
Despite these physical, legal, and 
political differences, both the Antarctic 
and the Arctic are areas highly vulnerable to the 
impacts of climate change and their reactions to this will drive 
changes in the rest of the world.4 Though separated by the rest 
of the world, the two Polar Regions are inextricably linked, and 
thus one may help serve as a governance model for the other.  
legAl regimeS
The AnTArCTiC TreATy sysTem
The Antarctic Treaty System provides for the gover-
nance of Antarctica. At its core is the Antarctic Treaty, but it 
also includes the Protocol on Environmental Protection to the 
Antarctic Treaty (“Madrid Protocol”), the Convention for the 
Conservation of Antarctic Seals, and Convention of Antarctic 
Marine Living Resources. Further, the Antarctic Treaty System 
incorporates the decisions made at the Meetings of the Parties of 
the Antarctic Treaty, as well as other decisions adopted by vari-
ous groups within it. Thus, the Antarctic Treaty System provides 
a legal regime with hard law, but it is also flexible and can adapt 
to change.
In the middle of the twentieth century, twelve nations, 
including countries from Europe, Asia, North America, and 
South America, created the Antarctic Treaty. Designed to pro-
mote peace and international cooperation in the region, the Ant-
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arctic Treaty provided a framework for internationalizing and 
demilitarizing the continent to protect it for future generations.5 
Initially a preventative agreement to deflect conflict and the 
spread of a nuclear arms race, the Antarctic Treaty has adapted 
to protect the environment.6  
In the scramble to increase their influence in the world, 
including sovereign control of Antarctica, seven nations staked 
their claims on land in Antarctica 
based on “discovery, exploration, 
or geographic propinquity,” and 
still more had engaged in explo-
ration.7 However, the United 
States and the Soviet Union 
refused to recognize other coun-
tries’ claims, but still reserved 
their rights to claim land.8 At the 
time of the treaty negotiations, 
none of these claims resulted in 
violent conflicts, but uncertainty 
loomed. This instability was 
only increased by possibilities of 
natural resources existing on the frozen continent. These uncer-
tainties and the potential for the movement of nuclear weapons 
to the southern polar region prompted international action and a 
group of nations came together to discuss the status and future 
of Antarctica.9 
The Antarctic Treaty firstly declared that countries and peo-
ple could use the continent for “peaceful purposes only,” thus 
demonstrating that arms limitation was a motivating factor in 
the treaty creation.10 However, the Treaty further allows for sci-
entific investigation in the region, and encourages cooperation 
amongst the nations engaging in scientific research.11 The nego-
tiating countries wanted to promote scientific research, though 
did not want to allow the land grab to continue. Thus, the Treaty 
specifies that, while it is in force, no country shall claim sover-
eignty or attempt to create rights of sovereignty in Antarctica.12 
By preventing sovereign claims, the signatories ensured the 
continued existence of a peaceful Antarctic and also prevented 
future conflict over the control of potential resources. Further, 
the Treaty purports to cover the geographic region of Antarc-
tica including ice shelves, but does not attempt to go beyond 
the limits of the land, therefore excluding the high seas from the 
Treaty.13 
Thirty years after signing the Antarctic Treaty, parties 
adopted the Madrid Protocol.14 The Madrid Protocol expanded 
on the Antarctic Treaty by determining that, in addition to ensur-
ing that Antarctica would be used for peaceful purposes and sci-
entific research, the Antarctic’s ecosystem should be protected 
and so it designated the region as a “natural reserve.”15 This 
Protocol recognized that Antarctica occupied a unique posi-
tion in the world, including prior designations of the region as 
a conservation area, to support its claims that protection of the 
Antarctic ecosystem served all mankind’s interests.16 Therefore, 
the Madrid Protocol designated the Antarctic, “a natural reserve, 
devoted to peace and science.”17 To ensure this, the Madrid Pro-
tocol contains specific goals to avoid harming the environment, 
including limiting adverse effects on climate patterns and air and 
water quality, and avoiding activities that would be detrimental 
to the environment, further endanger already threatened species, 
or significantly alter the environment of the region.18 Addition-
ally, like the Antarctic Treaty, the Madrid Protocol calls for 
cooperation amongst the states to promote scientific research 
while maintaining the underly-
ing goal of keeping Antarctica a 
neutral area with no single coun-
try having sovereignty.19 
The Madrid Protocol high-
lighted the importance of the 
Antarctic ecosystem protection 
and transformed the Antarctic 
Treaty System from a Cold War 
era anti-arms race agreement 
to an environmental protection 
one. The Antarctic Treaty ini-
tially served to promote peace 
and prevent nations, primarily 
the United States and the Soviet Union, from using the Antarctic 
as a place to stockpile weapons, and while trying to accomplish 
this, it created a protected area for research and exploration that 
was free from division because no country could claim sover-
eignty. This also meant that no country could completely exploit 
the resources of the region. Then, the Madrid Protocol used these 
goals, namely its freedom from sovereignty claims, to declare 
the area a nature reserve and to promote the environmental pro-
tection of Antarctica and its fragile ecosystem.
The Convention for the Conservation of Antarctic Seals and 
the Convention of Antarctic Marine Living Resources govern 
two very specific areas of importance in Antarctica. These two 
conventions were enacted under the Antarctic Treaty to help fur-
ther protect Antarctica.
The ArcTic council 
In contrast to the legal regime in place in the Antarctic, the 
Arctic remains an area uncontrolled specifically by one inter-
national treaty. Currently, several treaties, such as the United 
Nations Convention on the Law of the Sea (“UNCLOS”),20 the 
International Convention for the Prevention of Pollution from 
Ships (“MARPOL 73/78”),21 the Polar Bear Treaty,22 and vari-
ous other bilateral and multilateral agreements govern certain 
aspects of activity in the Arctic. However, these treaties do not 
address all of the potential issues that are likely to arise in the 
Arctic, including which country will have sovereign control over 
some of the central most regions of the ocean or how to protect 
the environment specifically. Instead of a treaty system, there is 
the Arctic Council. 
The Arctic Council is a soft law regime that has no actual 
ability to make binding law, thus it serves as an advisory body. 
In 1991, the Arctic Environmental Protection Strategy (“AEPS”) 
came into being as one of the first agreements to address the 
importance of protecting the Arctic environment.23 In develop-
ing the AEPS, the participating countries recognized the need to 
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work together to protect the Arctic since environmental problems 
and impacts were neither caused, nor felt by, just one country.24 
The drafting nations, now the Arctic Council, acknowledged that 
the vulnerability of the ecosystem necessitated protection of the 
Arctic. Further, the AEPS created several of the working groups 
that have since been incorporated into the Arctic Council, which 
is tasked with implementing the AEPS. 
Five years after creating the AEPS, in 1996, several states 
formed the Arctic Council.25 Canada, Denmark (via Greenland), 
Finland, Iceland, Norway, the Russian Federation, Sweden, and 
the United States of America, along with the permanent partici-
pants, which currently consists of six indigenous peoples groups, 
the Aleut International Association (“AIA”), the Arctic Athabas-
kan Council (“AAC”), Gwich’in Council International (“GCI”), 
Inuit Circumpolar Council (“ICC”), the Russian Association 
of Indigenous Peoples of the North (“Raipon”), and the Saami 
Council, comprise the Arctic Council.26 These six groups, repre-
senting the indigenous people that live in the Arctic, have further 
banded together to form the Indigenous Peoples’ Secretariat to 
support the groups and ensure their role in the Arctic Council.27 
However, their role is limited because the indigenous peoples 
groups are not voting members. Additionally, the Arctic Council 
allows other non-Arctic nations, inter-governmental organiza-
tions, and non-governmental organizations (“NGOs”) to play a 
role in the Arctic Council, though with observer status rather 
than actual power.28 These countries and groups can apply or be 
nominated to obtain Observer status.29 Thus, though not fully 
inclusive the Arctic Council does allow for participation by non-
Arctic countries. 
The Arctic Council is a soft law regime created to address 
environmental protection and sustainable development30 and 
includes countries with any land in the Arctic, though this is a 
larger group then those likely to be able to gain sovereignty over 
sea areas under UNCLOS.31 Additionally, unlike many trea-
ties, the Arctic Council has a rotating Secretariat.32  Every two 
years, the new chair determines objectives and develops a plan 
to achieve them.33 This presents a problem since it means that 
goals can change every couple years, which could hinder real 
work from getting done. However, Norway, the current chair, 
along with Denmark and Sweden, the next two chairs, realized 
that the ability to get things done required more then two years. 
In response, these countries created a plan with common objec-
tives and priorities, which will help promote Arctic protection 
through the continuation of programs designed to fight climate 
change through the implementation of ACIA recommendations, 
integrated management of resources, and implementation of pol-
icies stemming from IPY research, and create stability over the 
course of six years.34 Thus, the Arctic Council conducts research 
designed to enhance Arctic environmental protections, oversees 
activity in the Arctic, and works to protect it, but does so without 
creating any binding laws.
Further, the Arctic Council has six working groups each 
focusing on a various aspect of Arctic conservation. The work-
ing groups are the CAFF (the Conservation of Arctic Flora and 
Fauna working group), PAME (the Protection of the Arctic 
Marine Environment working group), SDWG (the Sustainable 
Development Working Group), AMAP (the Arctic Monitoring 
and Assessment Program), ACAP (the Arctic Contaminants 
Action Program), and EPPR (the Emergency Prevention, Pre-
paredness, and Response Working Group).35 Each of these 
working groups functions as an individual entity with its own 
secretariat, own meetings, and own mechanisms for conducting 
scientific research and carrying out the plans of the Arctic Coun-
cil.36 The CAFF and the PAME primarily focus their efforts on 
protecting the Arctic ecosystem, while SDWG focuses on the 
protection of the economic well-being and overall health of 
the Arctic people while promoting their lifestyle and economic 
development in an environmentally sustainable way.37 The new-
est working group, the ACAP, focuses on limiting and reducing 
the number of pollutants released into the environment.38 Thus, 
by focusing research on specific areas of conservation, these 
working groups promote environmental protection of the Arctic, 
and help the Arctic Council implement the AEPS.39
Each of these working groups has created environmental 
protection programs. For example, the CAFF created the Cir-
cumpolar Protected Area Network (“CPAN”), which is designed 
to promote biodiversity through the protection of a network of 
areas each of which has “a high probability of maintaining eco-
system health and dynamic biodiversity.”40 Thus, the CPAN 
links areas, akin to nature reserves, and preserves them so as to 
ensure continued biodiversity. Other working groups have insti-
tuted projects as well. The AMAP, which monitors and reports 
on the effects of numerous pollutants, ozone depletion, and cli-
mate change on the Arctic, reports back to the Arctic Council in 
an effort to influence its policies.41 These two programs demon-
strate how the working groups influence the Arctic Council and 
the diversity of programs they implement to protect the Arctic 
environment. 
The Arctic Council can create policies, though cannot 
enforce them as binding law. For example, the Arctic Council 
established Arctic Environmental Impact Assessments (“EIA”) 
Guidelines to help create uniform policies to promote sustain-
able development.42 These Arctic EIA Guidelines were not 
designed to replace any national or international EIA guidelines, 
but rather to create specific guidelines for issues faced when 
implementing projects in the Arctic.43 Further, the Arctic EIA 
Guidelines focus on cooperation, flexibility, and inclusiveness 
in an effort to ensure that all countries can participate and will 
work to ensure Arctic protection.44 The primary focus of these 
guidelines is to point out that the Arctic environment is unique 
necessitating different threshold levels and sensitivity criteria.45 
Here, the Arctic Council has tried to create a uniform system for 
all countries to use when conducting Arctic area EIAs; however, 
countries do not need to follow them.  
Through its working groups and draft guidelines for activi-
ties like EIAs, the Arctic Council works to govern activity in 
the Arctic. However, the Arctic Council remains disjointed since 
each working group has its own secretariat and its own home 
city, and the Arctic Council itself lacks a permanent secretariat. 
Additionally, as a soft law regime, the Arctic Council lacks the 
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power to create legally binding documents. Therefore, while the 
Arctic Council is a good start, it may be insufficient to protect 
the Arctic environment.
compariSon of the polar regionS
While the Antarctic and the Arctic are often linked together 
in discussions and projects such as the IPY, the two regions are 
far apart in legal protections. As the IPY framework document 
points out, the Polar Regions are “integral components of the 
Earth system” since they not only drive environmental changes 
around the world, but also respond to changes, such as global 
warming.46 Thus, the IPY is designed to take a scientific and 
research approach to learning 
more about these regions. How-
ever, it seems that other new 
projects focused on implementa-
tion and not just research must be 
undertaken to ensure the protec-
tion of the Arctic environment. 
The Antarctic has been 
accessible for exploration for 
longer than the Arctic has, given 
that much of the Arctic is an 
ocean covered in ice for large 
parts of the year, and therefore impassable by ships. However, 
the rapidly increasing melting ice indicates that soon the Arctic 
will be more accessible and navigable which will make natural 
resources more attainable. These environmental changes have 
created urgency to extend environmental protections and clarify 
political control of the Arctic. As the Norwegian Minister of 
Foreign Affairs, Jonas Støre stated in January 2008, “develop-
ments in our polar regions are both a serious warning and a call 
to action.”47 This is less of a problem in the Antarctic, where 
the Antarctic Treaty System implements the treaty’s provision 
ensuring that the region would be used for peaceful, scientific 
purposes48 and the Madrid Protocol ensuring that these activities 
do not harm the Antarctic environment.49 In contrast, the Arctic 
does not have an overarching legal regime in place governing all 
activity, but rather is governed by many different sources of law, 
both domestic and international, as well as by proposed stan-
dards such as the Arctic EIA Guidelines. 
Geographically, the sheer distance of the Antarctic from 
other countries diffuses the interests of any one nation, while 
the Arctic Ocean directly abuts the territory of individual nations 
and the Arctic region includes territories of several sovereign 
nations. Thus, treaties like UNCLOS, which governs much of 
the activity in the Arctic, do not play a large role in the Antarc-
tic.50 UNCLOS allows countries to claim sovereignty over an 
exclusive economic zone (“EEZ”), which is the area extending 
two hundred nautical miles from the coast. Therefore, the Arc-
tic, almost completely surrounded by various countries, is sub-
ject to division by nations trying to assert control of the natural 
resources there by claiming that areas are within their EEZ. 
Currently, though the Antarctic has more binding protec-
tions than the Arctic does, the increasing effects of global 
warming might cause this to change. Forty years ago, when the 
Antarctic Treaty came into being, the Antarctic was the land 
with resources the world wanted. Now, the focus is on Arctic 
resources, and as the Antarctic did prior to the treaty negotia-
tion, the Arctic lacks a binding regime not only to protect the 
environment, but also to determine which countries have control 
over the area. 
Unlike in the Antarctic where, under the Antarctic Treaty, 
countries were prevented from making further claims of sover-
eignty over the region, the Arctic is now facing a potential land 
or seabed grab. In summer 2007, Russia planted its flag on the 
Lomonosov Ridge on the basis that it was a continuation of its 
continental shelf.51 While this 
has little legal impact, it dem-
onstrates the potential conflicts 
that could arise. UNCLOS pro-
vides a mechanism for determin-
ing which country has sovereign 
control, but that mechanism 
requires scientific information 
about the ocean floor that is not 
easy to obtain.52 To date, the 
Commission on the Limits of 
the Continental Shelf has yet 
to approve either of the two proposals it has received involving 
regions in the Arctic.53 Therefore, UNCLOS may not be the best 
mechanism for determining which country controls which part 
of the Arctic. Recently, an article by Scott Borgerson warned 
that the increased access to Arctic resources and lack of legal 
regime could cause the Arctic to “erupt in an armed mad dash 
for its resources.”54 Thus, he recommended that the Arctic coun-
tries meet to create a treaty to address how to extract resources 
including an agreement on “how to carve up the region’s vast 
resource pie.”55 Antarctica, on the other hand, does not face 
this conundrum because the Antarctic Treaty prevents countries 
from making sovereign claims over the region.56
Additionally, without binding legal standards it is hard to 
ensure environmental protections. Each country has its own 
standards for shipping, air quality, and other similar environment 
related issues, however, no guarantee exists that these standards 
are the same across borders. While several treaties, including 
ones governing the law of the sea, the release of pollutants, and 
the protection of species, exist, none of these treaties specifically 
addresses Arctic environmental protection in and of itself. The 
Arctic Council works to protect the region; however, it lacks 
the enforcement mechanism and power to make the participat-
ing countries alter their actions. In contrast, the Antarctic is 
protected by the Madrid Protocol, a binding legal regime. Thus, 
the Antarctic really is an area of peaceful, scientific research as 
opposed to these goals being merely aspirational.
OptiOns fOr the future
Despite the urgency to act, the way to protect the Arctic 
is still unknown. The Antarctic Treaty System provides a very 
good model for environmental protection; however, the feasibil-
ity of a similar system working in the Arctic is unclear. The Ant-
Though separated by the 
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arctic Treaty focuses on using Antarctica for peaceful, scientific 
purposes and preventing any country from making sovereign 
claims.57 This works in Antarctica since it is an isolated, unpopu-
lated land mass, unlike the Arctic, which is not as isolated and is 
populated. Thus, to some extent the Arctic resources will have to 
be used, however, this can be done sustainably. While the Ant-
arctic is a natural reserve, political conflicts and the desire for 
natural resources might prevent the Arctic from being declared 
one as well. However, the Arctic Council has set up the CPAN to 
ensure the environmental protection of large portions of the Arc-
tic.58 Thus, the Antarctic Treaty System could inform a potential 
Arctic Treaty even if it cannot serve as a direct model. 
In contrast, some view the Arctic not as an environment 
to protect for the good of the world, but rather as a potential 
battleground for nations wanting the hidden natural resources.59 
As melting ice increases access to the region, more countries 
are likely to lay claim over areas with natural resources, such as 
petroleum. While a treaty may be necessary to prevent fighting, 
this approach could overlook the necessity of creating environ-
mental protections. Although, an Antarctic Treaty-like regime 
could come about to prevent the potential land grab. Regardless, 
the increased focus on the melting Arctic sea ice seems to indi-
cate that a more binding legal regime than the Arctic Council 
needs to be created. In creating this regime though, a primary 
focus should be on environmental protections, rather than on 
natural resources harvesting, because the world as a whole needs 
to ensure that climate change will not wreak havoc on the Arctic 
environment, and consequently the rest of the worlds.’
ConCluSion
While the Antarctic and the Arctic share similar attributes 
and are often referred to together, they differ in many respects. 
The Arctic lacks the comprehensive legal framework that has 
protected the Antarctic environment. Currently, the Arctic envi-
ronment has become a focus of concern as climate change, and 
the rapid rate at which the ice cap is melting, becomes a more 
prominent issue. However, there is not this level of concern for 
the Antarctic. Thus, now might be time to create binding laws, 
similar to those that protect the Antarctic environment, to protect 
the Arctic environment, and consequently the rest of the world.  
The Antarctic currently has relatively well-established 
protections, but the Arctic does not. Thus, as competition for 
emerging natural resources fuels new interest in the Arctic, and 
simultaneously climate change and IPY draw attention to envi-
ronmental concerns in the region, there is a unique opportunity 
for both progress and peril. While environmental concerns could 
get lost in a battle for resources, it is also possible that the cur-
rent political system will focus on pushing forward environmen-
tal agreements to prevent environmental change and protect the 
world. To not lose this battle, environmental protection plans 
must be developed and readied to be introduced in the interna-
tional arena either on their own or as part of another agreement 
when the time comes to act in the Arctic.
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mental harm in the Antarctic is increased. It will, I believe, 
in the long run exacerbate the likelihood of a scramble for impor-
tant, scarce and economically viable resources. 
Preventing Dis st  
as the arctic seas  
OPen fOr Business   
by Michael W. Lore*
Vessels navigate freely in the port of Helsinki, Finland this winter as the usually busy icebreakers standby idle.1 The retreating ice is creating the once-fabled Northwest 
Passage, allowing goods to travel between Western Europe and 
Eastern Asia with a 4,000-mile shortcut through the Canadian 
Arctic.2 The Russian Northeast Passage is also becoming more 
accessible, creating a huge potential for increased shipping and 
fishing traffic throughout the entire Arctic region. As traffic 
increases, countries with jurisdiction over the Arctic should con-
sider international agreements to protect against catastrophic oil 
or chemical spills in the region’s fragile ecosystems.
A looming environmental concern is that to save time and 
fuel, irresponsible or inexperienced crews on vessels of unregu-
lated countries could crash single hulled containers in the shal-
low Arctic waters and spill oil or hazardous chemicals into the 
fragile sea and land ecosystems. A huge oil or chemical spill, 
under existing circumstances, would be difficult to prevent and 
practically impossible to clean up. Moreover, Arctic wildlife 
consists of a few varieties of species that are found nowhere else 
on Earth.3 These species mainly breed in clustered groupings, 
which expose them to extremely high risks from potential oil or 
hazardous chemical spills.4
In anticipation of the melting ice, Russia has staked its claim 
to a huge area of the Arctic for oil and gas exploration,5 and 
Canada has asserted sovereignty over the Northwest Passage.6 
However, the Arctic environment requires more protection than 
any individual state or existing international legal arrangements 
provide.7 Russia does not possess the capacity to clean up oil 
spills in temperate areas,8 let alone in the more difficult condi-
tions that exist for oil clean-ups in the frigid Arctic waters.9 Can-
ada is constructing three new ships to monitor the Arctic and has 
plans to lay a cable to detect passing vessels this summer, but 
these resources may not be adequate to monitor all vessels and 
will not greatly help in alleviating shipping accidents.10 Maps of 
the shallow Arctic seafloor are improving but they are far from 
adequate.11 Furthermore, there are no international environmen-
tal agreements to set standards to safeguard against the rising 
threat of hazardous shipping disasters in the Arctic. 
Unlike Antarctica, which the UN declared non-commercial 
international territory with an enforceable protocol, the Arctic 
does not have an international protected status.12 The United 
* Michael W. Lore is a J.D. candidate, May 2009, at American University, Wash-
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